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Dear Mr Jefferey, Mr Cree, and Ms Ford
Response to Open Letter Concerning Gaza

We are writing on behalf of UK Lawyers for Israel. UK Lawyers for Israel is a
voluntary association of lawyers who support Israel and seek the proper application of
the law in matters relating to Israel.

We write in response to the Open Letter Concerning Gaza, signed by 400 barristers,
solicitors or legal executives and published in the Law Society Gazette on 12 November
2023. This letter asks you, as CEOs of the Law Society, the Bar Council and the
Chartered Institute of Legal Executives, to issue “urgent statements” condemning
Israel’s military offensive in Gaza and calling for an immediate ceasefire (inter alia).

As lawyers, our duty to uphold the rule of law encompasses the obligation to use legal
concepts with the utmost care. Today, this duty requires us to assess the accusations
levelled at Israel to decide whether the above “urgent statements” are justified.

In order to assist you in this exercise, we answer below each of the allegations made in
the letter.

As the letter starts with a few statistics on the casualties in Gaza, we would like to start
with three observations in this respect:
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e As highlighted by the Associate Press *, the credibility of the Hamas Ministry of
Health, as the only source of information on the casualties, has been called into
question on several occasions since the beginning of the hostilities. In particular,
the ministry does not distinguish between civilians and combatants nor reports
on how Palestinians are killed (whether by Israeli or Hamas fire).

e The casualties can also be explained by the existence of a well-documented
tunnel terror networks built by Hamas under Gaza?, in particular under
hospitals®, using civilians as human shields*, and in which civilians are not
allowed to take shelter®.

e The bulk of Hamas infrastructure is situated in North Gaza. The practice of the
Israeli Defence Force of issuing warnings, so that civilians can be evacuated to
the South, has been extensively reported in the media®, so has Hamas’s practice
of blocking escape routes’ and of firing at civilians attempting to flee®.

The open letter also refers to a letter to the “Prime Minister, Foreign Secretary and
Defence Secretary (...) which sets out “in great detail the legal position in relation to
both the Hamas attack and the Israeli response”. This letter itself refers to two letters
dated 26 October 2023 and 8 November 2023. We focus below on the legal argument
made in these two letters and demonstrate that the accusations of war crimes levelled at
Israel are without basis.

Letter dated 26 October 2023

The letter states: “International humanitarian law is not being upheld.” It accuses Israel
of not upholding the principles of distinction (between civilians and combatants), of
precaution (when identifying targets) and of proportionality (in its response to the 7"
October attack). Before we apply each of these principles in turn, we make one
observation.

Israel is acting in self-defence, and has the right to do so, as recognised by Article 51 of
the UN Charter®. Israel is a country the size of Wales, fighting a powerful terrorist
organisation that has vowed to destroy it, and has shown what it is capable of on 71"
October 2023.
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On 1 November 2023, Hamas official Ghazi Hamad vowed to carry out attacks against
Israel “over and over again “until Israel is annihilated”’*® and Hamas launched 9,500
rockets at Israeli civilians between 7 October and 8 November 2023 (this is on-going).

Israel’s declaration of war against Hamas (targeting its military infrastructure) is
therefore lawful and legitimate under international law. In addition, the Israeli offensive
in Gaza is conducted according to the Law of Armed Conflict (LOAC), as it has a
legitimate military objective and is pursued by a democratic state with an accountable
and internationally respected army.

We now take you to the principles enunciated in the 26" October letter and to their
alleged breaches.

The principle of distinction

This principle is articulated in Article 48 to the Additional Protocol I of the Geneva
conventions and provides (inter alia) that “the Parties to the conflict shall at all times
distinguish between the civilian population and combatants and between civilian objects
and military.”*? This requires Israel to prevent as many civilian casualties as feasible,
without compromising its military objectives.

We refer you again to the practice of the Israeli Defence Force of employing multiple
methods to warn civilians before its military strikes®3. In addition, on 10 November
2023, Israel confirmed that a four-hour daily humanitarian pause had been agreed to
“facilitate a safe passage of civilians away from the areas of fighting*.

Finally, under International Law, civilian facilities used for military purposes lose their
protected status and become legitimate military targets *°. Hamas combatants use
civilian facilities (in particular hospitals), as now recognised by US intelligence®®. These
facilities therefore lose their protected status and may be targeted under international
law, provided that the strikes follow the rules of proportionality and precaution.

The principle of proportionality

This principle is derived from Avrticle 51 to the Additional Protocol | of the Geneva®’
conventions which prohibits (inter alia) “an attack which would be excessive in relation
to the concrete and direct military advantage anticipated”.

This principle requires Israel, as the attacker in the densely populated area of Gaza, to
carry out all feasible checks to verify the nature of the targets and avoid errors. The
Israeli Defence Force complies with this obligation. The Military Advocate General
Corps is a group of legal advisors who sit outside the Israeli military chain of command
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and conduct a legal assessment on a target-by-target basis*®. The footage of the Israeli
Defence Force briefing (already mentioned) is an example of the way it painstakingly
collects evidence of the presence of Hamas terrorist infrastructure below civilian
facilities?®.

The principle of proportionality differs from symmetry. Proportionality does not
mandate that the victim of an attack conducts a similar offensive (no reasonable lawyer
could expect the Israeli army to repeat the atrocities committed by Hamas on 7"
October on Israeli land) nor does it mean that casualties must be kept at similar levels
on both sides of the conflict. In this respect, it is worth observing that Israeli civilian
casualties have been kept relatively low since 7" October thanks to the Israeli anti-
missile system (known as the Iron Dome), despite over 9,500 rockets fired at them (by
8" November), whilst Hamas has at best, refused entry to its tunnels to Gaza civilians
(so they could seek shelter) and at worse, blocked and bombed evacuation routes.

The principle of precaution

This is articulated by Article 58 of the Additional Protocol | of the Geneva
conventions? as the requirement for the parties to the conflict to take all feasible
precautions to protect the civilian population and civilian objects under their control
against the dangers resulting from military operations.

As highlighted above, the Israeli Defence Force takes all feasible precautions to identify
military targets and evacuate civilians prior to strikes.

Letter dated 9 November 2023

This letter’s key legal argument is that the UK is duty-bound to “respect and ensure
respect” for international humanitarian law as set out in Common Art 1 of the 1949
Geneva Conventions).

We of course agree that the UK is bound to uphold international humanitarian law,
however, as already articulated in our response to the 26 October letter, we see no basis
for the accusations of breaches of humanitarian law and even war crimes levelled at
Israel.

We now go back to the open letter itself.

The letter refers to “strong condemnation from the UN of the years of occupation”. We
observe that Israel unilaterally withdrew from Gaza in 2005, thus ending its occupation
of the territory.

We are also appalled by the incendiary tone of phrases like “Israel continues to target
civilian areas as well as internationally recognised safe zones treating any notion of
civilisation and law with outright contempt”. Such inflammatory language has no place
in a document intended to set out the legal position, and signed by lawyers for this
purpose.
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In addition, we have not been able to find any evidence corroborating the accusation
that the Israel Defence Force targets “recognised safe zones”. However, it is established
that many Gaza civilians have been killed by rockets misfired by Hamas?*. In addition,
mistakes made by the Israeli Defence Force cannot be discounted. Still, the notion that
the Israeli Defence Force intentionally targets civilians in South Gaza (after facilitating
their evacuation from the North) is spurious.

We are also appalled by the suggestion that “Senior Israeli Politicians have brazenly
called for the annihilation of Palestinians as a people” and that a genocide in Gaza must
be prevented. We note that genocide, as defined in Article Il of the Genocide
Convention??, requires “intent to destroy” an entire group. These baseless and
inflammatory accusations are at odds with both the conduct of the Israeli Defence Force
on the ground and with statements made by the highest-ranking Israeli officials about
the future of Gaza once Hamas is defeated®.

Perhaps the most shocking part of the open letter is the phrase “the political class
remains out of touch and resolute in its defence of an illegal occupier that has set out on
clear genocidal path”. It makes a mockery of International Law by misusing legally
defined terms such as “occupation” and “genocide”.

The Open letter concludes with a list of “urgent statements” which the signatories are
asking you to release. We do not propose to analyse the justification for each of the
statements as these mainly cover alleged breaches of international law (which we have
already rebutted), but we will cover the last two:

“There should be an immediate and unconditional ceasefire”.

As clearly articulated by the Prime Minister speaking in Parliament on 7 November
2023, a unilateral ceasefire would allow Hamas to “entrench its position and continue its
attacks against Israel”. The Prime Minister also referred to Hamas’s threat (mentioned
above) to repeat the 7 October attack “Time and again until Israel is annihilated”?*, he
added that “no country faced with such a threat could be reasonably expected not to
act”?,

A suspension of the hostilities would only prolong the war and therefore the suffering of
civilians in Gaza, in circumstances where requesting a complete halt to the hostilities
would enable Hamas to implement its plan to eradicate Israel and would therefore
amount to condoning such a genocidal plan.
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“There should be an immediate restoration of Water, Electricity, Fuel and unhindered
Aid into Gaza”.

As part of its actions in self-defence, following the 7 October attacks, Israel did cut
electricity, fuel, humanitarian and water supplies to Gaza but Israel resumed water
supplies to southern Gaza on 16th October?®.

We note that International Humanitarian Law, in particular, Article 23 of the Fourth
Geneva Convention?’, only requires Israel to facilitate the passage of food and
medicine, not other resources such as water, if such goods can be reliably delivered
without diversion to military combatants.

UNRWA, a UN refugee agency, indicated on 16 October 2023 that Hamas had stolen
24,000 units of fuel and medical supplies from a humanitarian storage unit. UNRWA
subsequently deleted the statement, reportedly under pressure from Hamas. Similarly, in
2021, Hamas released a video of water pipeline excavations (funded by the international
community for the provision of water to Gaza) to transform the pipelines into rockets to
be launched at Israeli civilians?.

In conclusion, we agree that the deaths of civilians in Gaza is a terrible tragedy, but we
urge you to exercise your own judgement, applying the principles of International Law
to the facts, without being influenced by an emotional and inflammatory narrative,
which distorts reality and defiles these legal principles, thus displaying a worrying
disrespect of the rule of law.

Yours faithfully
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Jonathan DC Turner
Chief Executive, UK Lawyers for Israel
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